
Overview/Purposes

A Sealed Bid procurement process provides for Bids to be publicly solicited, and a firm-fixed-price Contract (lump sum or unit price) is awarded to the Responsible Bidder whose Bid conforms with all the material terms and conditions of the Invitation to Bid (ITB) and is the lowest priced.  After Bid opening, Discussions with any Bidder concerning the Bid terms or the material terms and conditions of the ITB are strictly prohibited except in the case of a mistake in Bid allegation and/or determination of Bidder Responsibility. 

In order for Sealed Bidding to be feasible, the following conditions must exist: 

A complete, adequate, and realistic specification or purchase description; Two or more Responsible Bidders, willing and capable of competing effectively for the business; The selection of the successful Bidder can be made principally on the basis of price; Price will be a firm fixed price (lump sum) type of Contract; and No discussion with Bidders is needed.

The basic steps involved in a Sealed Bid procurement include receipt of a requisition, development of the ITB, advertisement, conduction of Bid opening, determination of Bidder Responsiveness and Responsibility, and Contract award.  This chapter provides a detailed discussion of the roles and responsibilities of PCSD during a Sealed Bid procurement process.

Process 

User Agency Initiates a Requisition

1. User Agency must provide PCSD with a requisition.  The requisition will include the following information:

2. Technical requirements, specifications, and scope of work;

3. Specific description of the physical attributes and performance requirements of the Goods, materials, equipment, supplies, or nonprofessional services to be procured.  CON 7-5-1 (AP)

4. Independent Cost Estimate;

5. Quantity;

6. Performance Period/Delivery Schedule;

7. Funding Source;

8. Grant Requirements, if any;

9. Waiver, when appropriate; 

10. DBE Requirements, if any, and

11. Authorized Signature of approving official.

PCSD Reviews Requisition and Conferences with UA

Review requisition to ensure the requisition contains a valid and authorized signature of the approving official.  This signature represents that the requisition is certified by the Department director or chief officer indicating that funds are available.  KCC 4.16.120; Ord. 12138 § 15, 1996

Review and refine specifications/scope of work to ensure clarity and consistency within the requisition.  Identify all critical terms, including but not limited to: Quantity; Quality; and  Delivery Schedule or Period of Performance.

Determine whether there is a waiver from competition included in the requisition or whether it is appropriate to pursue a waiver.

Select appropriate procurement method (Sealed Bid or negotiated procurement) and Contract type.  

Develop the Solicitation documents and ensure that the terms, including but not limited to the general terms and conditions, are appropriate to the specifications/scope of work.

Identify any special/supplementary Solicitation provisions.

Identify Bidder Responsibility criteria.

Draft ITB

Bid Submittal Form or Bid Form 

When signed by the Bidder, the Bid submittal form or Bid form acts as the offer, which, if accepted by the County, results in a binding Contract. The Bid form should at minimum include the following information: 

The ITB number;

Space for the price (offer) to be included; 

Space where Addenda to the Solicitation can be acknowledged; 

Space where the firm can be identified; and 

Space for the firm official to sign and date the Bid. 

Instructions to Bidders

King County has standard language for Instruction to Bidders.  This section typically includes: time and date for submission of Bids; pre-Bid conference; Bid contents and required submittals; cancellation of Bid opening or procurement; late submissions; modifications; mistake in Bids; withdrawal of Bid; Bid pricing, Bid protest and appeals procedures; nondiscrimination and affirmative action and any DBE requirements.

Scope of Work – Technical Specifications

The technical specifications or scope of work shall be a clear and accurate description of the technical requirements for the material, product, or service to be procured. Such description shall not, in competitive procurements, contain features that unduly restrict competition. The description may include a statement of the qualitative nature of the material, product, or service to be procured and, when appropriate, shall set forth those minimum essential characteristics and standards required to meet the intended use. 

Specifications centered on one product should be avoided, if possible.  When specifications are centered around one product and PCSD has not obtained a sole source procurement waiver, then a "brand name or equal" description must be included.  If the term "brand name or equal" is used, the County must carefully identify its minimum needs, and clearly set forth those salient physical and functional characteristics of the brand name product in the Solicitation.

Standard Contractual Terms and Conditions

King County has standard templates for different standard Contractual terms and conditions.  Typical clauses include: Change Orders; termination for default, convenience and non-appropriations; force majeure; payment procedures; sales tax; defective work, materials or supplies; assignment, indemnification and hold harmless; disputes, claims and appeals; mediation and arbitration; retention of records and audits; and recycled products policy.

Evaluation and selection of the proper template is dependent on the type of Goods or Services being procured, and the type of Contract; i.e., a one-time buy or a requirements type Contract.  Review, evaluate and select the appropriate clause from the template.

Ordering, Delivery, and Special and Supplementary Terms and Conditions

King County has some standard templates for different standard ordering, delivery, special and supplementary terms and conditions.  In order to meet requirements of UA, additional special or supplemental Contract provisions may be necessary.  PCSD should work with the UA and PAO to develop appropriate special or supplemental conditions so as to avoid creating ambiguities or inconsistencies between the various Contract documents.

Clearly identify ordering processes and delivery schedule.  

Special Requirements for FTA or EPA

UA must inform PCSD of any additional requirements that the County must comply with to qualify for, and maintain, funding from any state or federal agency.  Generally, these requirements are identified in grant documents.  Contact PAO for assistance, if needed.

Insurance Requirements
The Office of Risk Management  (RM) is responsible for establishing insurance requirements for procurement.  RM has established some template Contract language concerning insurance, indemnification, and hold harmless requirements.  Contact RM for assistance, if needed.

Representation and Certification Forms

The following forms may be required, depending on bid requirements.  

· Personnel Inventory Report

· Affidavit and Certificate of Compliance regarding Equal Employment Opportunity

· Current or Former County Employees Disclosure Form

· 504/ADA Assurance of Compliance (for Service Contracts only)

· Performance and Payment Bond

When federal and/or state funding is involved in the procurement, the following certifications and representations are also required.  Check the funding source documents for grant, federal, state and local requirements.

· Disclosure Form for Lobbying 

· Buy America Certificate (Solicitations valued over $100,000)

· Good Faith DBE compliance

· Certificate regarding Debarment, Suspension, and Other Matters – Primary Covered Transactions

· Certificate Regarding Debarment, Suspension and Other Ineligible and Voluntary Exclusion

Bid Evaluation and Contract Award

This section describes matters of Responsiveness and Responsibility, rejection of Bids, collusion, procedures when only one Bid is received, and Contract award.  Responsibility criteria used by the County may include: 

· Ability and capacity to perform the Contract or provide the Services;

· Character, integrity, reputation, judgment, and efficiency of Bidder;

· Financial resources adequate to perform the Contract, or the ability to obtain resources; 

· A satisfactory performance record;

· Compliance with applicable laws including EEO requirements, licensing and tax laws and regulations;

· History of the Bidder in filing claims and litigation on prior projects;

· Compliance with Affirmative Action and Disadvantaged Business Program requirements; and

Other qualifications and eligibility criteria necessary to receive an award under applicable laws and regulations.  

Although King County has developed certain standardized criteria that are included in Solicitations, it is recommended that the UA, in conjunction with PCSD and PAO, draft additional Responsibility criteria specific to the particular procurement or class of procurements.  The purpose of this is to address the uniqueness or complexity of the products or Services being acquired.  Examples of requirements that the County may require prospective contractors and specialty subcontractors to meet include:

· Specialized expertise or facilities in order to perform the Contract adequately, i.e., facilities located in a commercial business district that is open to the public. 

· Special Quality Assurance requirements for measuring and testing facilities or manufacturing controls, i.e., ISO 9000 certified; ISO 2000 certified.

· Experience providing similar Services to other owners.

Best procurement practices require that Bidders be informed in the ITB how identified Responsibility criteria will be evaluated and considered.  

For example, if the Bidder’s safety record is one of the criteria to be used in determining Responsibility, then the County should tell the Bidder that the County will deem the Bidder to be not Responsible if the Bidder qualifies for ___ or more of the following safety criteria:

· Within the previous 5 years OSHA has issued and upheld one willful violation against Bidder or affiliated company.  If the Bidder is part of a joint venture and the Bidder’s firm was the lead Contractor, a willful violation against the joint venture qualifies; 

· Within the previous 5 years OSHA has issued and upheld ___ serious or repeat violation(s) of a specific type or violation against Bidder or affiliated company.  If the Bidder is or was part of a joint venture and Bidder’s firm was the lead Contractor, a violation against the joint venture qualifies as a violation against the Bidder; 

· Experience Modification Rate issued by Labor and Industries or NCCI is greater than 1.3; or 

· Bidder’s Lost Time Incident Rate is _____ in job category ________________.

Method of Award – Description of how the Low Price will be calculated.

Lump Sum Contracts

Award will be made to the Bidder with the lowest lump sum Bid price.  

Total Bid Price

Many procurements involve unit pricing, defined percentage markups, labor costs per category, and any combination of similar pricing methods.  Factors such as discounts, transportation costs, and life cycle costs shall be considered in determining which Bid is lowest.  For those procurements, it is necessary to clearly articulate how the County calculates the “total Bid price” for purposes of award.  

Life Cycle Costs

Determining the lowest price can also take into account other cost factors such as electricity and water use, maintenance costs, and other ongoing costs associated with Goods or Services.  The County may award to the Bidder with the lowest life cycle cost.  In such case, the County must clearly delineate how life cycle costs will be calculated. 

Prompt Payment Discounts

King County will take advantage of any prompt payment discounts from a bidder.  Discounts will be used in the calculation of the low bid provided the discount offered allows a minimum of twenty (20) days from receipt of a proper invoice for payment.

Internal Review of Draft ITB

UA and PCSD must read the ITB in its entirety to ensure clarity and minimize conflicts and ambiguities in the Contract terms.  

Consult with PAO prior to advertising an ITB when the ITB contains deviations or modifications to the standard general terms and conditions.  

If required by the grant, allow time for the state or federal authority to review the ITB.  Validate the reviewing agency’s review period.

Publish and Advertise

An advertisement shall be published, a minimum of 13 days prior to Bid opening, in the County’s official newspaper and a legal newspaper of general circulation in, or as near as possible to, that part of the County in which such work is to be performed.  If the official newspaper is a newspaper of general circulation covering at least 40% of the residences in the part of the County where the work is to be performed, publication in the official newspaper is sufficient.  RCW 36.32.235.

Determine which paper(s) to use to publish the advertisement depending on the scope of work, value of the procurement, availability of Contractors.  Consider using other print media to increase competition.  Print media to consider:

· Seattle Times/Seattle Post-Intelligencer 

· Daily Journal of Commerce

· Minority Consortium

· Commerce Business Daily (CBD)

· Trade Magazines

The advertisement shall include, at a minimum, the following information:

· ITB number;

· Character of the work and material, equipment, or Services to be furnished;

· Time and location of the pre-Bid conference, if applicable;

· Time and place for Bid Opening;

· Time after which Bids will not be received; and

· Contact person and/or phone number Bidders may call for questions or to receive a copy of the ITB.

Use of Solicitation Mailing Lists

PCSD maintains Solicitation mailing lists.  The mailing list includes all business entities (names, addresses) that have expressed an interest in receiving a Solicitation for the particular Goods or Services, and those businesses the County considers capable of filling the requirements of a particular procurement.  

How to Handle Bidder Questions

The submission, review and answering of Bidder’s questions provides a process for Bidders to seek further Clarification of the ITB and to identify potential ambiguities in the Contract terms.  

All questions and concerns must be directed to PCSD.  UA personnel are prohibited from talking with Bidders about the ITB or from answering questions.   The ITB will identify a single point of contact to whom Bidders will call or send questions regarding the ITB requirements.

For questions received via the telephone, direct the Bidder to submit its questions in writing.  This allows the County time to review and clarify the question when necessary, discuss the answer with UA, determine whether to issue Addenda, and prepare an adequate response.  

PCSD will prepare Addenda disclosing Material Questions and County responses to those questions.  A Material Question or a Bidder’s question is “Material” when the answer addresses scope of work, delivery, or performance period, or will impact how the Bidder calculates its Bid.    

Pre-Bid Conference

Pre-Bid conferences are generally used in complex acquisitions or when the County has incorporated new or specialized Contract terms.  The Pre-Bid conference provides a venue for briefing prospective Bidders about the specifications and requirements as early as possible after the ITB has been issued, and before Bids are received.  Pre-Bid conferences are held in an open forum to allow potential Bidders to clarify ambiguities or identify conflicts in the Solicitation documents.  

Notice of the conference is included in the initial issuance of the ITB.  If the County determines, after issuance of the ITB, to hold a conference, the County must issue an Addenda providing notice of the pre-Bid conference.

The ITB should encourage Bidders to submit their questions in writing in advance of the conference to allow the County time to consider and properly address the question.  

The County encourages questions being raised during the conference.  The County is not required to provide immediate answers to questions.  It may be necessary to review the specification, Contract documents, or to discuss the question with the UA before answering the question.

Develop an agenda for the conference. Examples of agenda items:

· Overview of the specifications or scope of work; 

· Special Bidding or Contractual procedures; 

· DBE program and the goals set for the procurement; 

· Grant requirements;

· For questions received in advance, Question and Answer Session

· Allow time for participants to mingle.

Ensure that appropriate and necessary County personnel capable of discussing the Contract and the scope of work attend the conference. Consider including a technical representative, representative from DBE office, and/or representative from federal or state agency.

Clarify to attendees that remarks and statements made at the conference shall NOT modify the terms of the ITB unless a written Addenda is issued.

Maintain Buyer notes outlining the discussion, questions and answers and who attended the conference.  

Provide a copy of the pre-Bid conference question and answers and attendee list to Bidders in written Addenda.  Addenda shall include all material information discussed during the pre-Bid conference. 

Maintain an attendee sign-in list so that it can be distributed shortly after the meeting to assist Bidders in forming teaming opportunities. 

Addenda

The primary purpose for Addenda is to issue: 

Changes, modifications or Clarifications to specifications, Contract terms, and Bidding Requirements:

Disseminate Questions and Answers, and/or Pre-Bid Conference notes.  Identify Material Questions that will necessitate answers thus requiring issuance of Addenda.  Unanswered Material Questions unnecessarily shift risk back to the County; and/or 

Changing the Bid Opening Time and/or Date.  

In conjunction with the UA, PCSD shall consider the impact of the changes identified in Addenda, and determine whether it is in the best interest of the project to extend the Bid opening date to allow sufficient time for Bidders to consider, in a meaningful manner, all changes.  Internal schedule considerations, although important, should not outweigh providing Bidders with a reasonable time to respond to the changes in the Addenda.   The consequences of not allowing adequate time to Bid may lead to fewer competitors, a Bid protest, Bid pricing that includes contingencies to offset risk, or post-award discovery of conflicts in the Contract documents that might require compensation for changes.

Addenda Requirements 

ITB number;

Addenda number;

Identify a contact person (phone number and address) in case a Bidder has questions or needs additional information;

If the date and/or time is changed for Bid opening, identify the new time and date for Bid opening;

Advise Bidders of the need to, and how to, acknowledge receipt of the Addenda; 

Advise Bidders of specific changes.  Clearly identify what information is being deleted and/or added; and

The Buyer must sign Addenda.

Addenda Distribution

Addenda must be sent to each firm that received the original ITB, including, but not limited to, Bidders on the mailing list and Bidders who called in to request a copy of the ITB.

Addenda must be provided to all potential Bidders in a timely manner.  If Bid opening date is changed too close to the deadline, consider notifying prospective Bidders by email or facsimile of the new date and time and immediately following the notification up with the issuance of Addenda. 

Bid Opening 

The ITB must identify a specific date, time and location for the Bid opening.

Sealed Bids shall be received by the County at such locations as identified in the ITB.

Bids shall be sealed by the Bidder and mailed or delivered to, and received at, the location identified in the ITB no later than the time and date specified in the ITB.

As Bids are received by the County, Bids shall be date and time-recorded and initialed by a County representative. 

Bids received after the date and time identified for Bid opening shall be returned to the Bidder unopened.

At the time established for Bid opening, the Bids will be publicly opened and read. 

Record Bid responses to ITB on a Bid Tabulation form at the time of or after Bid Opening.

Announce Bid prices at Bid opening.

Bids shall be made available for inspection and review by the public.

Bid Evaluation – Determining the Low Bidder

Responsiveness

A Bid must be Responsive, i.e., an unequivocal offer to perform or provide exactly what the County has specified in the ITB, so that acceptance of the Bid will bind the Bidder to meet the County’s requirements in all Material respects.  Whether a Bid is Responsive is based on the condition of the Bid at the time of Bid opening.  The single most important concept impacting Responsiveness is "materiality" -- does the Bid include or omit a fact, item, or requirement that affects price, quantity, quality, or delivery of the items offered.   

Examples of Bids typically considered non-Responsive include: 

· The Bidder fails to sign its Bid;

· With respect to Addenda that contain material terms, the Bidder fails to (a) acknowledge Addenda or (b) return the Addenda signed by the Bidder;

· The Bid alters material requirements; 

· The Bid changes the delivery schedule or permissible alternates; 

· The Bid adds or deletes conditions that would modify the requirements of the ITB or limit the Bidder's liability; or 

· The Bidder fails to furnish a Bid guaranty in accordance with the requirements of the ITB.

Questions to Consider in Determining Responsiveness

· Is there a cover letter or annotations on the Bid form that includes exceptions to or adds/deletes Material terms and conditions? 

· Did the Bidder acknowledge all Material Addenda or did the Bidder sign and return Material Addenda with the Bid? 

· Was the Bid signed? 

· Were all required representations and certifications submitted at the time of Bid opening? Are they complete? 

· Were required descriptive literature and Bid samples included with the Bid? Was a Bid bond or Bid guaranty submitted? 

· Was the price offered firm and definite? 

Responsibility

A Bidder is Responsible if the Bidder meets the Responsibility criteria and has the ability to perform successfully, and a willingness to comply with the terms and conditions of a proposed Contract.  Responsibility is determined after receipt of Bids and prior to the time of Contract award. The Bidder must be considered Responsible to be awarded a Contract, regardless of the procurement method used to select that Contractor (Sealed Bidding, competitive Proposal, or sole source).

Secure sufficient information in order to evaluate Responsibility criteria, including:

References.  Call and document conversation.

General Services Administration publication titled “List of Parties Excluded from Federal Procurement or Nonprocurement Programs”; 

References and verifiable knowledge of your agency's personnel; Information supplied by the prospective Contractor, including Bid or Proposal information, questionnaire replies, financial data, information on production equipment, and personnel information;

Other sources, such as Internet, publications, suppliers, subcontractors, and customers of the prospective Contractor, financial institutions, government agencies, and business and trade associations. 

Document Responsibility Evaluation and Determination

PCSD, with the support of the UA, shall document its determination of Responsibility or Non-Responsibility by identifying the specific basis for making such determination.   Attach all supporting documentation, such as telephone logs, questionnaires, pre-award survey reports, etc.  

Evaluate Price Reasonableness 

King County shall perform a price analysis to determine the reasonableness of the price.  A price analysis involves examining and evaluating a proposed price without evaluating its separate cost and profit elements. Some common price analysis techniques consist of the following:

Comparison of prices received in response to the ITB.  If there is a significant difference between the low Bid and second low Bid, the price reasonableness determination must explain the reason for the difference;

Comparison with competitive, published price lists, published market price of commodities, similar indexes, and discount or rebate arrangements; 

Comparison of proposed prices with the independent cost estimate performed prior to the Solicitation. If there is a significant difference between the independent cost estimate and the low Bid, the price reasonableness determination must explain the reason for the difference; and,

Comparison of prices received with prior procurement actions for the same or similar end items. Prior price comparisons may be affected by changes in economic conditions between the times of the two procurements, differences in quantities, or inclusion of nonrecurring cost in the prices, such as, design, capital equipment, production facilities, etc. To make a fair comparison, nonrecurring costs can be removed from both prices. 

Discussions with Bidders

In a Sealed Bid procurement, the County is strictly prohibited from discussing the Bid, issues of Responsiveness, or negotiating price or terms with any Bidder.  One exception to this rule is that the County may talk with Bidders about possible mistakes and/or to determine the Bidder's Responsibility. 

Identical Bids – Tie Bids

Bids are considered identical when the “total Bid price”, including all taxes, is exactly the same.  In the event of identical bids the County will establish a fair and impartial method to determine the apparent low Bidder.

Establish the process as to how the County will break the tie, e.g., flip a coin.

Identify a time and place to break the tie in the bids.  

Invite the Bidders to witness the process.

If the Bidders choose not to attend, ensure that a neutral party acts as witness.

Cancellation of ITB

The County reserves the right to reject any Bid, any portion of any Bid, or all Bids if there is a sound documented business reason.

Cancellation Prior to Bid Opening

The County may cancel an ITB prior to Bid opening so long as cancellation is in the public interest.  Examples of reasons to cancel the Bid prior to the scheduled Bid opening:

Bid protest identifies ambiguity that needs to be resolved

Lack of appropriation – funding pulled

No longer a need for the Goods or service

Cancellation After Bid Opening

A Bid can only be cancelled after Bid opening if there is a compelling reason to reject all Bids and cancel the ITB.  

Examples of appropriate reasons to cancel after Bid opening:

· Lack of appropriation – funding pulled

· Requirement disappeared

· Specifications fail to identify the County’s needs

· Specifications unreasonably exclude actual and potential Bidders and limit competition

· Prices are unreasonable

· Time delay of litigation, Bid protests

Examples of inappropriate reasons to cancel after Bid opening: 

· UA does not like the low Bidder

· The Bidder the UA prefers submitted a late Bid

Award Decision

PCSD must prepare a written record of the award decision documenting the following elements:

· Bid Abstract;

· Determination of Bidder Responsiveness;

· Determination of Bidder Responsibility;

· When there are lower Bids than the Bid being accepted for award, the award decision document must give the reasons for rejecting the lower Bids; 

· When there are tied Bids, the documentation must describe how the tie was broken; and

· A determination of price reasonableness.

Extension to Bid Acceptance Period 

If for any reason, the County cannot Execute a Contract within the Bid Acceptance Period, the County may request an extension to the Bid Acceptance Period.  Requirements for an extension include:

The request must be in writing and sent to all Bidders; and

Bidders cannot modify their Bids.

· Bidders are not obligated to extend their Bids and can, in essence, withdraw from competition by not extending the Bid Acceptance Period.  Requirement for competition exists even if some Bidders withdraw.

· If all Bidders decide not to accept the extension of the Bid Acceptance Period, the County may cancel procurement and reissue a Solicitation.

· If all Bidders but one refuse to extend Bid Acceptance Period, and the remaining Bidder was not the apparent low Bidder, the County must perform a proper cost analysis to ensure price reasonableness and evaluate canceling the procurement.  

Completion of Procurement

· Execution of a Contract involves the County issuing and signing a purchase order.

· Send a purchase order to the successful Bidder.

· In procurements involving grant funding, provide written notification to the unsuccessful Bidders at least five days prior to the County’s intention to award the Contract.

· Review the Procurement file to make certain required documentation is located in the file.

· Send the completed Procurement file to central file. 

Late Bid

King County has clear language in ITB that informs Bidders they are solely responsible for timely delivery of Bids.  The Bidder assumes all risks for delivery no matter who is responsible for the untimely delivery.  Any late Bid shall be sent back to the Bidder without consideration.

Modification or Withdrawal of Bids

Prior to Bid Opening
A Bidder may withdraw or modify its Bid at any time before Bid opening.  Modifications and notices of withdrawal must be in writing, executed and submitted in the same form and manner as the original Bid.  Modifications and notices of withdrawal must be received by the County prior to Bid opening.

After Bid Opening
Except for a claim of error (Mistake in Bid) granted by the County, no Bidder may withdraw a Bid after Bid opening or before Execution of a Contract unless Contract award is delayed for a period beyond the Bid Acceptance Period. 

Bid Mistakes

A mistake in the Bid is a serious issue in the Sealed Bidding environment because of the strict rules of Responsiveness. Bids have been exposed, and the integrity of the procurement process is at stake.  If the County has reason to know or suspect that a Bidder has made a mistake in its Bid, there is a real issue of whether the Bid can in good faith be accepted.  There are four generally accepted categories of Bid Mistakes:

· Minor informalities or irregularities in Bids prior to award of the Contract; 

· Obvious or apparent clerical mistakes discovered prior to award;

· Mistakes other than minor informalities or irregularities in Bids, or obvious or apparent clerical mistakes that are discovered prior to award; or

Mistakes discovered after award. 

Minor informalities or irregularities in Bids prior to award of the Contract
King County is authorized by the Bid terms to correct minor informalities or irregularities that can be corrected or waived without being prejudicial to other Bidders.  In order to qualify as a minor informality or irregularity, the mistake must be immaterial and a matter of form, not substance.  

Examples of material mistakes that cannot be corrected or waived:

Failure to acknowledge Addenda or return a signed Addenda that contains material terms;

Mistakes effect price, quantity, quality, or delivery; 

If correcting or waiving the informality or irregularity impacts who receives award;

Correction of a Bid that would make a non-Responsive Bid Responsive is likewise material and improper.  

Examples of minor informalities or irregularities:

· Failure to sign the Bid, but only if the unsigned Bid is accompanied by other material evidence indicating the Bidder's intent to be bound, such as a Bid guaranty or letter signed by the Bidder referring to and clearly identifying the Bid itself; 

· Failure to acknowledge receipt of all Addenda, but only to the extent that (i) it is clear from the Bid itself that the Bidder received the Addenda and intends to be bound by the terms or (ii) the Addenda did not impact scope of work, price, quantity, quality, or delivery.

Obvious or apparent clerical mistakes discovered prior to award
King County is authorized in certain circumstances to correct obvious clerical mistakes.  Consult with PAO to ensure that correction of a clerical mistake is legally supportable.  Correcting clerical errors may lead to protests by either the firm requesting relief from a "mistake" or from another Bidder that feels it could be impacted by the decision to correct the mistake.

Clerical mistakes that can be identified by the County or the Bidder.  

The ITB requires a Bidder who discovers a clerical mistake to submit a written notice to the County within 48 hours after Bid opening, requesting correction.  The Bidder’s request must include any supporting documentation and the cost/Bid breakdown sheets.

Examples of potential clerical mistakes include:

Obvious mistake in designation of unit

· Obvious misplacement of decimal point

· Typographical errors

· Error in extending unit prices

· Transposition errors 

· Arithmetical errors

Procedure

If the County identifies the clerical error, prepare a written request asking the Bidder to verify its Bid price within a specified time period. Notify the Bidder that if a clerical mistake was made, the Bidder must submit (i) a written request to withdraw or modify its Bid, (ii) a narrative explaining the situation, and (iii) all documentation to support the Bidder’s position.

If the Bidder verifies its original Bid, the Bid should be evaluated as originally submitted.  If the original Bid is ambiguous with respect to a material term (like price), the Bid must be rejected.   

If the Bidder indicates that a clerical mistake was made, thoroughly evaluate the Bidder’s claim of clerical error.  Fixing a clerical error cannot be tantamount to giving the Bidder an opportunity to reevaluate its Bid and Bid price.

If correction of a clerical mistake would cause the corrected Bid to displace one or more lower Bids, the Bid most likely cannot be corrected.

Prepare a written narrative explaining the mistake in Bid and reasons for the County’s decision to correct the mistake, disallow correction, and/or allow the Bidder to withdraw its Bid.  Be specific.  Include any and all correspondence from the Bidder. 

Reflect the correction in the award document, if appropriate. 

Mistakes other than minor informalities or irregularities in Bids, or obvious or apparent clerical mistakes that are discovered prior to award

These mistakes are generally raised by the Bidder along with a request to withdraw its Bid. Examples include: 

· The Bidder failed to include a material cost for an element of work; or

· The Bidder making a mistake in transferring unit prices or total price from the take-off sheet to the Bid form.

Procedures: 

In general, follow the same procedures as with clerical mistakes: contact PAO, request Bid verification, and evaluate the Bidder’s claim of error.

Pay particular attention to the evidence the Bidder furnishes that establishes the existence of the mistake.  Be particularly sensitive to a Bidder who may want out of its Bid because it made a judgmental error in preparing its Bid and, after Bid opening, discovered it "left too much money on the table."   

Allow the Bidder to withdraw its Bid only if:  The mistake is clearly evident on the face of the Bid document but the intended correct Bid is not similarly evident; and The Bidder submits proof that clearly and convincingly demonstrates the mistake. 

Correct the Bid and do not allow the Bidder to withdraw its Bid if: The Bidder requests permission to withdraw a Bid rather than correct it; and  The evidence is clear and convincing both as to the existence of a mistake and as to the Bid actually intended; and The Bid, both as originally submitted and as corrected, is the lowest Bid received.

Mistakes Discovered After Award
A Contractor may raise the issue of mistake in Bid after Contract Execution.  Although this issue is beyond the scope of this manual, it is recommended to proceed very carefully and with advice of legal counsel.

Single Bid

In the event only one Bid is received or only one Bid is Responsive to the ITB, a Contract may be awarded to the sole Bidder if the Bid price is determined to be fair and reasonable, the Bid is Responsive, and the Bidder is Responsible.  

Procedures
Determine whether the single Bid is Responsive and Responsible.

Determine whether the price is fair and reasonable.  Typical techniques to analyze price:  

Compare the Bid price to previous Contract prices for the same or similar end item. For example, last year there were 5 Bids for this same item and the prices this year are only 1% higher.  In light of inflation, this seems to be a reasonable price. 

Compare the Bid price to unit costs (e.g., dollars per pound, per horsepower, or other units). 

Compare the Bid price to competitive published price lists, published market prices of commodities, similar indexes, and discount or rebate arrangements.  The catalog or market price of a commercial product sold in substantial quantities to the general public or on the basis of prices set by law or regulation.

Compare Bid price to the independent County cost estimates. 

If, based on a price analysis, the County can document its determination that the price is fair and reasonable, and if the Bid is Responsive and the Bidder is Responsible, award the Contract.

If the County cannot determine that the price is fair and reasonable, reject the single Bid and cancel the Solicitation.

Analyze why only one Bid was received.  Review the ITB.  Were there items in the Solicitation (e.g., specifications, work statement, boilerplate) that inhibited or eliminated competition?  Talk with other potential Bidders to find out why they did not Bid.  Did the expected Bidders chose not to Bid for reasons other than problems with the Solicitation?  Document the reasons for only receiving one Bid. 

File Document Control

King County shall maintain records detailing the history of a procurement. At a minimum these records shall include all documentation related to:

The rationale for the procurement method and selection of Contract type;

The reasons for Contractor selection or rejection; and

The basis for the Contract price.
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